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IN THE 
UNITE STATES COURT OF APPEALS 
FCR THE DISTRICT C# COLUMBIA CIRCUIT 


UNITED STATES C7 AMERICA 
v. No. 22,749. 
MILTCN L. HAYWARD, 


Appellant 
BRIES FCR APPELLANT 
STATEMENT CF ISSUES PRESENTED __ 


The issues presented by appellant are as follows: 

1. id the trial court direct a partial verdict of guilty? 

2. Did the blanket hearsay condemnation of defendant require 
a mistrial? 

3. Was the prosecutor's inflamatory reference to the plight 


of decedent's survivors prejudicial? 


4, Was the prosecutor's unsupported implication of witness 


coercion by appellant and his family prejudicial? 


The present case has not previously been before this Court. , 
STATEMENT Ce THE CASE 


This is an appeal from a final ,udgment of conviction entered by 


the United States District Court for the District of Columbia.' This Court 


am gy 


has jurisdiction pursuant to 23 U.S.C. § 1291. The jurisdiction of the 
district court was based upon § 11-521 of the District of Columbia Code 
(D.C.C.). 

On December 11, 1967, appellant Milton L. Hayward was indicted 
on two counts charging (1) murder in the first degree in violation of 
§ 22-2401 D.C.C. and (2) carrying a dangerous weapon capable of con- 
cealment in violation of § 22-3204 D.C.C. Appellant entered a plea of 
not guilty on January 12, 1968, and came to trial on November 12, 1963, 
in the United States District Court for the District of Columbia, before 
Judge Pratt and a jury. 

Gn November 13, 1968, appellant was found guilty on both counts. 
Pursuant to § 22-2404 D.C.C., the jury unanimously recommended life 


imprisonment as the punishment for the charge of murder in the first 


degree. On January 24, 1969, a judgment was entered sentencing appellant 


to life imprisonment on Count 1 and two to six years on Count 2, the 
sentences to run concurrently. 

On February 3, 1969, appellant filed notice of appeal in forma 
pauperis and on #ebruary S, 1969, the district court, upon finding that 
"defendant is proceeding on appeal without prepayment of costs," referred 
to this Court the question of appointment of counsel on appeal. On 
February 25, 1969, this Court appointed the undersigned to represent 


appellant on the appeal. 


-3- 


A. THE GOVERNMENT'S CASE. 

Summarized briefly, the Government adduced testimony of a 
verbal altercation between appellant and one Kenneth Williams at the 
intersection of Stanton Road and Bruce Place (Tr. 211-214, 249-250, 419- 
421). One Government witness, Rickey Tyrone Kingsbury, testified that 
thereafter appellant loaded a pistol (Tr. 115, 137). tnitially, Kingsbury 
did not recall that appellant had said anything as he loaded the gun (Tr. 
117). However, after being shown the transcript of his Grand Jury testi- 
mony, Kingsbury recalled that appellant had stated “thle was going to ki" 
someone" (Tr. 119). 

Government witnesses testified they either saw (Tr. 166, 302- 
304) or were among (Tr. 122-123, 145-147, 422-426) a large group of 
boys (Tr. 123, 134, 173-176, 503), including appellant, which stopped at 
the home of the decedent, Lawrence Thomas, where Kenneth Williams 
was visiting (Tr. 209, 323, £55). Other witnesses testified ‘that they saw 
appellant on the stoop orperc of the Thomas house (Tr. 123, 146, 166, 
426). The decedent, Thomas, was on the other side of a closed screen 
door which opened onto the stoop (Tr. 153-154, 190, 244, 205, 323, 327). 

The Government's theory (Tr. 630-636) was that appellant shot 
at Williams when Williams walked from the kitchen into the hallway 


(Tr. 217, 323-324), becoming visible to appellant from the front stoop 


(Tr. 217, 324). According to the Government, the bullet intended for 


Williams struck Thomas, inflicting the fatal wound. 


Gnly one witness testified that he saw appellant fire the shot, 
and his testimony was shifting. Ricky Tyrone Kingsbury first testified 
that he saw appellant shoot Thomas (Tr. 123). On cross-examination, 
Kingsbury denied actually seeing the shot fired (Tr. 15), but, on re- 
direct, asserted that he saw the person who fired the shot (Tr. 157, 159), 
actually saw the shot fired (Tr. 162), and that person was the appellant 
(ibid.). Kingsbury admitted, however, that he had not truthfully told the 
police who was present (Tr. 147-143). 

One Government witness testified that appellant told her to mis- 
direct anyone asking which way he had headed (Tr. 200-201) and another 
stated that appellant told her "he was in trouble" and had "shot two men 


and I think killed one” (Tr. 278). 


B. IMPLICATICNS Cs “/ITNESS COERCICN 
AND PREJUDICIAL HEARSAY 


During the trial, the prosecutor asked at least one witness what 


she knew of appellant's brothers, although that knowledge was absolutely 
1 


/ 
irrelevant to either her testimony or the case (Tr. 193). The prosecu- 


tion attempted to elicit from a police officer testimony that additional 


witnesses were unavailable because they were afraid to testify (Tr. 335- 


1/ The record shows that, at a bench conference, the prosecutor called 

to the Court's attention the presence in the courtroom of appellant's 
brother, Joe Louis Hayward, The court assigned a bailiff to keep him v-->r 
surveillance (Tr. 111-112). Subsequently, in his rebuttal summation, * 
prosecutor told the jury “you saw his two brothers * * * sitting in the 
Courtroom” (Tr. 713). 


387). Upon defense objection, the court noted that the prosecution's 
efforts tended to establish ‘the implication * * * that the squeeze was on 
and people were not going to talk, " and that the implication “ “highly 
prejudicial” (Tr. 336, 397). Government counsel understood the court's 
point (Tr. 393), and admitted that any "answer {demonstrating coercion] 
would indicate it looked as if the defendant was putting on a squeeze" 
(Tr. 392). 

Thereafter, the prosecution called John Davenport as a witness 
(Tr. 411). Davenport's testimony concerned the argument at the inter- 
section (Tr. 419-421), appellant's search for the man with whom he had 
argued (Tr. 423-426) and the events at the decedent's home (Tr. 426-430). 
Davenport specifically placed appellant on the proch (stoop) of the home 
at the moment the gun went off (Tr. 427-429). 

In response to questioning by Government counsel, Davenport 
stated he originally testified incorrectly to the police and the Grand Jury 
because he "didn't want to get involved" (Tr. 438),and because he was 
subject to a pending robbery charge, “couldn't afford * * * to get into any 
more trouble" (Tr. 439). The prosecutor then inquired whether there 
was “any other reason" for the "false statement" to which Davenport 


responded: 


“Well, no reason. I didn't want to get my family, 
you know, involved at all. I felt that if I was to say 
anything like this, you know, the way it did go, you know, 


it looks as though Heyward was the one. Everybody says 


Hayward was the man who killed the man, you 


know. See 
“I was kind of afraid if I said anything like that, 

you know, by me living so close to those guyis} and 

all of them knew where I was living at." (Tr. 440- 

441; emphasis added.) 
Davenport did not specify who "those guyis}" were. He did not testify 
that appellant, his family, or anyone connected with appellant, had 
approached or threatened him, or anyone, in any way. 

Defense counsel immediately moved for a mistrial (Tr. 441). 
The court denied the motion (ibid) but instructed the jury: 

"[T]o disregard that statement of the witness’ prior 

answer which had reference to what other people 

said with reference to the defendant * * *. That is 

strictly hearsay" (Tr. 442). 


C. GCVERNMENT'S CLCSING ARGUMENT 


l. Prejudicial Reference to the Plight 
or Decedent's Survivors 


In his opening statement to the panel from which the jury was 


drawn, Government counsel said: 


"That address, that is 3235 Stanton Road, was 
the home of Mr. Lawrence Thomas, his wife, another 
relative and six children" (Tr. 5-7). 
In his opening statement to the jury, Government counsel said: 
"Mr. Lawrence Thomas * * * was living * * * 
at that home with his wife, six children and a rela- 
tion.” (Tr. 51). 
During trial the prosecutor questioned decedent's son on the number and 


ages ot his brothers and sisters (Tr. 318). 
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In his summation to the jury, the prosecutor referred to the 


tragic impact of the crime upon decedent's family. He said: 

"What is the result {of the crime]? Mr. Thomas 

is dead. His wife doesn't have a husband, his 

children don't have a father."" (Tr. 720). 

Again, counsel stated: 

"He [Mr. Thomas] had a right to the choice of 

parenthood and his children had a right toa 

father. This defendant deprived him of that 

right" (Tr. 720-721). 

And told the jury to consider: 

“His wife had a right to companionship of a husband, 

and he had a right to companionship of a wife. 

Doesn't the evidence show that this man wickedly, 

with a depraved mind, deprived him of that right?" 

(Tr. 721). 

At the conclusion of this argument, defense counsel requested 
a mistrial, asserting: 

"I don’t see what a person being deprived of their 

family, their wife, companionship of the husband 

and of the children, have to do with this case except 

to appeal to bias and prejudice and inflame this 

jury" (Tr. 722). 

In response, Government counsel stressed that his appeals oc- 
curred only "in my rebuttal" (Tr. 723) and argued that they were provoked 
solely by defense counsel's argument that the jury should "give every con- 
sideration" because of “the importance of the crime fand] the seriousness 
of the crime." (Tr. 723). Reference to the impact upon decedent's family 
was also said to be appropriate to "counter his {defense counsel] argument 


when he says this is a very, very serious crime, and has the Government 


produced sufficient evidence?” (Tr. 773). Defense counsel had argued 
the sufficiency of the evidence as follows: 
"They are charging a man with a capital offense, 
first degree murder. Where is the evidence that 
corroborates these three eye-witnesses?" 


The district court denied the motion (Tr. 724). 


2. Baseless Implication of Intimidation of Witnesses 
By Appellant and Appellant's amily 


During his closing argument, Government counsel implied that 
the paucity of Government witnesses was a product of improper, indeed 
unlawful, intimidatory conduct on the part of appellant and his relatives. 
Despite the absence of any evidence of coercion in the record, the 
prosecutor asserted: 


"The police told you they interviewed between forty and 
fifty people. * * * They tried to find all these witnesses. 


"We have given you what we have. Think of this when 
you evaluate the testimony of these witnesses. This is a 
neighborhood crime. Mr. Thomas lived in that neighbor- 
hood and so did the defendant and so did his family. 


"You have seen all his family. You have seen the 


witnesses who testified. You saw his two brothers, Joe 


Louis Hayward and Ronald Hayward, sitting in the 
Courtroom. 


"The witnesses who testified for the Government -- 
just about all of them live in that neighborhood. Mr. 
Kingsbury, Preston Mills, John Davenport, they all lived 
there. They lived there before the crime. They live 
there now, and they are going to continue to live there so 
far as we know, at least in the immediate future. 
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"You have seen the defendant. You have seen his 
family. You can imagine -- or may you not conclude, 
based on the testimony, based on what you have seen 
in this case, based on what you have heard, that it 
would ve difficult for those wimesses who saw ithe 
dezendant ccmimit this crime, come down and in open 
ccurt, in open court in front of this defendant and in 
fron (Sic) Of his brothers, testify as to those facts. 

It would be difficult for them tc do that because they 


still have to live in that neighsorhood. 


"But can you imagine, Ladies and Gentlemen, any 
reason at all, any reason at all, that would make those 
witnesses, those three, or any of the others * * * -- 
can you think of any reason, knowing this defendant, 
having seen him and his brothers, that would make 
them come down in front of an open court and testify 


falsely, deliberately perjure themselves, to put some- 
one in if in fact he didn't deserve to be put in for what 
he had done? * * *" (Tr, 718-720) (emphasis added). 
Defense counsel's timely objection to the unsupported implication 
of coercion (Tr. 722) was met by assertion that the defense's closing 
argument justified the statements. The prosecutor stated: "r only did 
it in rebuttal" (Tr. 723), and then only to counter the defense's contention 


that failure to produce more witnesses weakened the case against appellant 


(ibid). 


While asserting, at bench conferences, early in the trial, that 


"there has been some intimidation in this case" (Tr. 110, cf. 23), the 
prosecutor admitted that ‘there is no indication that [appellant] personally 
did anything" (Tr. 392) and "I am not representing to the Court that any 


witnesses have so far said that they were threatened by Milton Hayward 
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2/ 
or any of his friends" (Tr. 363).” The record contains no subsequent 


testimony or representation that any intimidation occurred. 


D. INSTRUCTICNS TC THE JURY 


In addition to the insufficient evidence argument, the defense 
attempted to establish that at the time the fatal shot was fired (Tr. 237), 
appellant was not at the scene of the crime (Tr. 539-540, 579-530, 533, 
585, 602-603). It also attempted to prove that appellant did not own a 
jacket similar to the one witnesses testified was worn by the perpetrator 
(Tr. 542, 531, 604), and that other individuals wearing attire similar to 
that allegedly worn by appellant (Tr. 215, 245, 250-251) were contem- 
poraneously in the immediate area (Tr. 263-269, 453, 472-473). 

In view of this defense, the court delivered an appropriate alibi 
instruction (Tr. 742-763). However, the court then instructed the jury 


that rejection of the alibi defense required a finding of guilty: 


“On the other hand, if, after a fair and full con- 
sideration of all the facts and circumstances in evidence, 
you find that the Government has proved beyond a reason- 
able doubt that the defendant was present at the time when 
and at the place where the offense charged was committed, 
then you must find the Defendant guilty." (Tr. 763) (Em- 
phasis added). 


2/ Shortly thereafter, the Government qualified the last statement with 
“one possible exception" (Tr. 393). However, Government counsel failed 
to elaborate further and produced no evidence as to who was threatened 
or by whom. 


- ll - 
ARGUMENT 

APPELLANT WAS DEPRIVED O2 DUE PROCESS 

BY THE TEIAL COURT'S INSTRUCTICN. 

The court below instructed the jury that it "must" find appellant 
guilty,, if it found merely that appellant was present at the scene of the 
crime, p. 10, supra. That instruction equated appellant's presence, 
i.e,, rejection of his alibi defense, with guilt. However, assuming 
arguendo that appellant was at the scene, it does not necessarily follow 
that he fired the shot. Moreover, there was evidence, p. 10, supra, 
which the jury could believe, that other persons in the erowas who were 
dressed in attire similar to that allegedly worn by appellant, might have 
done so. In any event, the jury was entitled to pass upon the defense 
challenge (Tr. 594) to Kingsbury's credibility, and the weight of the 
Government's corroborative evidence. : Thus, the effect of the instruction 
was to take from the jury its exclusive right to determine whether the 
Government has proved every element of its case beyond a reasonable 
doubt. | 

A "judge cannot impinge upon that right any more Sen he can 
destroy it” (Billeci v. United States, 37 U.S. App. D.C. 274, 283, 184 
2d 394, 403), by directing a verdict of guilty. Brotherhood oi 
Carpenters v. United States, 330 U.S. 395, 408; Cooper v. United States, 
$4U.S. App. D.C. 343, 345, 213 #.2d 39, 41; Compton v. United States, 


3/ That resolution was not a foregone conclusion, supra, p. 4. 
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377 2.2d 408, 411 (2 Cir.); Mims v. United States, 375 F.2d 135, 
148 (5 Cir.). 

Due process requires that the jury be allowed to decide all ques- 
tions of fact upon which guilt depends, including whether the prosecution 
has proved "beyond a reasonable doubt every essential element of the 
offense charged. * * * The trial judge may not direct the jury to find a 
controverted material fact against the defendant." Schwachter v. United 
States, 237 3.2d 540, 544 (5 Cir.). 

That proscription may not be evaded by telling "the jury what 
the facts were as the court itself decided them to be" (Hardy v. United 
States, 113 U.S. App. D.C. 253, 255, 335 F.2d 233, 290), or by removing 
any of the disputed factual issues from the jury's consideration. That 


is a “partial direction of verdict" (United States v. Manuszak, 234 F.2d 


421, 424-425 (3 Cir.); United States v. Gollin, 166 3. 2d 123, 125-127 


3 Cir.), cert. denied, 333 U.S. 375), uniformly condemned. Bollenbach v. 
United States, 325 U.S. 607; United States v. Raub, 177 F.2d 312, 315-316 
(7 Cir.); Carothers v. United States, 151 7.2d 713, 722 (5 Cir.). 
A fortiori, a court may not explicitly direct the jury to return a verdict 
of guilty if it resolves one or more, but less than all, the contested factual 
issues against defendant. 

Presentation of the standard charge that it is for the jury to deter- 
mine the facts, cannot eradicate the effect of such removal from the jury 


of a portion of its fact finding function. Blunt v. United States, 100 U.S. 
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App. D.C. 266, 277, 244 3.2d 355, 366; Sullivan v. United States, 35 U.S. 
App. D.C. 409, 411, 173 F.2d 723, 725; Buchanan v. United States, 
244 F.2d 915, 920 (S Cir.); United States v. Manuszak, supra, 234 F.2d 
at 424, 

The rule against directed verdict is enforced "no matter how con- 


" 


clusive the evidence." Brotherhood of Carnenters v. United States, supra, 
330 U.S. at 403-409; Bollenbach v. United States, supra, 326 U.S. at 
$14-515; Schwachter v. United States, supra, 237 5. 2d at 644; Edwards v. 
United States, 236 #.2d 531, 523 (5 Cir.); Carothers v. United States, 
supra, 161 #, 2d at 722; United States v. Gollin, supra, 166 F.2d at 127. 

The failure of defense counsel to object at trial is immaterial. 
Hardy v. United States, supra; Mims v. United States, supra, 375 F.2d 
at 143; Edwards v. United States, supra, 236 2.2d at 633; United States v. 
Raub, supra, 177 #.2d at 316; Morris v. United States, 156 F.2d 525, 527- 
531 (9 Cir.). 

B. THE BLANKET HEARSAY CCNDEMNATION OF 
APPELLANT REQUIRES A MISTRIAL. 
Beyond dispute, Davenport's statement -- "felverybody says 


Hayward was the man who killed the man" (Tr. 440-441) -- is highly 
A 


% 


prejudicial hearsay. The trial court, with the consent of the prosecutor, 


instructed the jury to disregard it on that ground (Tr. 442). 


4/ Hearsay testimony which identifies the defendant as the perpetrator 
of the crime is “the most flagrant violation of the hearsay rule." Leeper 
v. United States, 117 U.S. App. D.C. 310, 329 F.2d 373, cert. denied, 
377 U.S. 959 (concurring opinion of Wright, J.) (quoting with approval 
Comment, Extra-Judicial Identification, 19 Md. L. Rev. 201, 213-219 
(1959)). 


The principal question presented is whether, under the circum- 
stances of this case, the court's instruction dissolved the prejudice. We 
submit that the instruction could not have "wiped from the brains of the 
jurors" (United States v. Cianchetti, 315 5.2d 534, 590-591 (2 Cir.) 
(quoting dissenting opinion of *rankiurter, J., in Delli Paoli v. United 
States, 252 U.S. 732, 247)), the blanket hearsay condemnation. 

In Cliver v. United States, 113 U.S. App. D.C. 302, 335 7.24 724, 
cert. denied, sub nom., Crump v. United States, 379 U.S. 930, this Court 
held that the trial court's "limiting instruction" to “disregard” the hearsay 
was no bar to finding an "affect fon] substantial rights." 335 S$. 2d at 727- 

23. The test is whether the court can be "sure" with that degree of 
“conviction” referred to in Xotteakos v. United States, 323 U.S. 750, 754- 
755, that the blanket hearsay condemnation of appellant by Davenport "did 


not sway the jury's judgment." Cliver case, 335 F.2d at 773; see also 


Greenwell v. United States, 119 U.S. App. D.C. 43, 50 and n. 38, 336 F.2d 


952, 959 and n. 3, cert. denied 330 U.S. 923; Wrightson v. United States, 
$5 U.S. App. D.C. 399, 22% F.2d 555. 

There can be no such certainty in this case. The Government's 
direct evidence that appellant fired the shot consisted of the shifting testi- 
mony of a single witness, p. 4, supra. ‘failure to produce any other 
eyewitnesses among the many who should have been available was a strong 
point of the defense (Tr. 594-695, 703). Davenport's broadside hearsay 


condemnation cured both defects. The hearsay both corroborated 
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Kingsbury and supplied the missing witnesses to confirm his story. Where 


a jury has heard hearsay as crucial and as prejudicial as this, it cannot 
be said with conviction that they accomplished the virtually superhuman 
feat, to "wipe jit] from their brains." | 

Nor can the doubt be overcome by the substantiality of the 
Government's evidence. In Cliver itself, "jt]he Government's evidence 
was indeed substantial." 113 U.S. App.D.C. at 305, 335 z. ad at 723. 

No matter how substantial the Government's evidence, it cannot be said 
with certainty that the prejudicial hearsay ‘did not sway the jury's judg- 
ment" (ibid). United States v. Cianchetti, 315 F.2d 584, 589-591 (2 Cir.); 
Ivey v. United States, 344 3,2d 770-773 (5 Cir.); United States v. Com- 
panaro, 63 7.Supp. 11 (E.D. Pa.); cf. Sheppard v. Maxwell, 330 U.S. 
333, 351, 357, 352. Certainly, “there is a reasonable possibility that the 
evidence * * * might have contributed to the conviction." Zahy v. 
Connecticut, 375 U.S. 35, 36-37, quoted in Greenwell, supra, 119 U.S. 
App. D.C. 43, 50, at n. 3; Pinkard v. United States, 99 U. s. App. D.C. 
394, 240 3. 2d 532. : 

The Government may argue that the public interest in judicial 
economy should weigh against the prejudicial effect of a volunteered 
hearsay statement which the prosecution did not elicit and which the court 
immediately instructed the jury to disregard. We would dispute that con- 


tention on the ground that the rights of an accused, certainly in a capital 


case, can never be sacrificed on an altar of governmental economy or 
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convenience. But we need not go so far. In this case the prejudicial 
hearsay statemeat was evoked by the prosecution itself in its effort to 


establish intimidation as the explanation of missing witnesses, pp. 4-5, 


supra. Thus, the pre} udicial hearsay statement was fruit of a poisonous 


tree planted by the prosecution. The Government cannot be heard to com~- 
plain because prejudice so injected cannot be cured by a mere instruction 


to the jury; the consequential mistrial is the fault of the Government itself. 


Cc. sue PE OSE ECUTOR'S INFLAMATCPY RESERENCE TO THE 
LIGHT C# DECEDENT'S SURVIVORS WAS PREJUDICIAL. 


Soremost among the prosecutor's duties is his obligation to 
refrain irom “appeal wholly irrelevant to any facts or issues in the case, 
the purpose and effect of which could only ‘pel to arouse passion and 
prejudice." Viereck v. United States, 313 U.S. 235, 247; United States 
v. Socony-Vacuum Oil Co., 310 U.S. 159, 240; Brown v. United States, 
125 U.S. App. D.C. 220, 224, 370 F.2d 242, 246; DeLorenzo v. United 
States, 95 U.S. App. D.C. 74, 75 (dissenting opinion of Edgerton, J.), 
219 F.2d 5035, 503. 

Here, the prosecutor's repeated references to the plight of 
decedent's "husbandless" widow and “fatherless" six children (pp. 5-7, 
supra), were wholly irrelevant to any issue properly before the jury. 
Those references could have served only to inflame the jury's emotions, 
arousing sympathy for the victims and determination to avenge the offense. 


Passion so aroused beclouds judgment and deprives the accused of the 
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impartial tribunal the Government must provide to determine his guilt or 


innocence. Viereck v. United’States, supra, 313 U.S. at 247; Handford v. 


United States, 249 3.2d 295, 293 (5 Cir.); United States v. Bugros, 304 


7.24177, 179 (2 Cir.); Brown v. United States, supra, 125 U. S. App. D.C. 


at 224: Steele v. United States, 222 7.2d 528, 631 (5 Cir. ); United States 


v. Georga, 219 3,2d 45, 45-47 (3 Cir.). 

It has been held specifically that a prosecutor's reierence to 
decedent's survivors warrants reversal. People v. Dukes, 12 Il. 2d 334, 
146 N. E. 2d 14, 17 (1957) (ceference to surviving wife and four children); 
Lowman v. State, 33 Ala. App. 512, 91 So. 2d 597, 699 (1956), cert. 
denied, 265 Ala. 593, 91 So. 2d 700 (1955) (reference to surviving wiie 
and six children). Such appeals to sympathy for victims of the offense 
are as irrelevant and prejudicial to the issue of guilt or innocence of the 
accused as an appeal to patriotism and the reasons ior this country's 
engagement in war to the issue of failure to register as an agent of a 
foreign government, Viereck, supra, at pp. 247-243, and appeal to police 
ability to maintain law and order short of martial law to the issue of assault 
with a deadly weapon, Brown, supra, at p. 224. Here, as in Bugros, 
"ftlhere was no need to make any reference to the welfare of children. " 

304 F.2d at 179. In Handford, supra, the court reversed because the 
prosecutor's “improper appeal" related defendant's asserted “moonshining" 
activities to deaths and injuries inflicted by drunken arivers. 249 F.2d 


at 293. 


The illegality of the appeal is not to be disregaried because the 
Government presented evidence sufficient to justify a guilty verdict. The 
issue is "not whether guilt ray be spelt out of a record, cut whether guilt 
has deen found by a jury according to the procedure and standards 


appropriate for criminal trials in the federal ccurts, Bollenbach v. United 


States, 2206 U.S. S07, 514-515, quoted in Wrightson v. United States, 95 


U.S. App. D.C. 390, 395-395, 222 #.2d 556, 551-562. Accordingly, con- 
victions have been reversed upon findings of prejudicial prosecutorial appeals 
"regardless of how clear {defendant's} guilt may seem or how strong the 
proof against him” (United States v. Bugros, 304 *.2d 177, 179); where 


“there is enough in {the} case to support a finding of guilty."" United States 
v. Georga, 219 9.2d 45, 42. 

On this record, it is doubtful whether an instruction from the 
court to disregard the prejudicial references could have sufficed to cure 
the error. In Georga, supra, the Third Circuit reversed the conviction 
despite a finding that the trial judge "did all he could." 210 F.2d, at 47. 
We need not reach that question here, however, for the lower court, al- 
though defense counsel objected (Tr. 721-722), gave no limiting instruction. 

D. THE PRCSECUTSR'S IMPLICATICN OF WITNESS CCERCION 
BY APPELLANT CR HIS FAMILY WAS PREJUDICIAL. 
This Court has described it as "elementary * * * that counsel may 


not premise arguments on evidence which has not been admitted, ' Johnson 


v. United States, 121 U.S. App. D.C. 19, 21, 347 F.2d 303, 305, or on 


personal knowledge, Reichert v. United States, 123 U.S. eo D.C. 294, 
297-263, 359 3.20 278, 231-237. 

Here, the prosecutor plainly implied to the jury that intimidatory 
conduct cn the part of apseilant and his tamily (supra, pp. 0-9) was 
responsible ior the absence of additional prosecution witnesses. That 
implication was admittedly tased cn nothing more than the prosecutor's 
suspicions or personal belief, supra, pp. 9-10. 


The Government's theory that the implication was not improper 


because it was evoked by the defense argument, is unsubstantial. In the 


first place the implication was not advanced in “rebuttal only." Prosecu- 


tion statements and questions tending to establish the intimidation inference 
preceded defense counsel's closing argument, supra, pp. 4-6. Moreover, 
a defense predicated on failure of the Government to find or present other 
witnesses, known to have been present at the scene, does not license the 
Government to ascribe that failure to intimidatory conduct on the part cf 


appellant or nis family, where the record lacks even a scintilla of evidence 
5) 


te support that accusation. Berger v. United States, 295 U.S. 73, 34-39. 


S/ See also, King v. United States, 125 U.S. App. D.C. 313, 332, 372 
=, 2d 333, 367; Jones v. United States, 119 U.S. App. D.C. 213, 214, 

333 3.2d 553, 554; Smith v. United States, 114 U.S. App. D.C. 140, 142, 
312 F.2d 867, 359; Taliaferro v. United States, 47 *.2d 599, 701-702 (9 
Cir.}; United States v. Guglielmini, 334 >.2d 02, 206 (2 Cir.); Dugan 
Drug Stores, Inc. v. United States, 326 F.2d 335, 337 (S Cir.); United 
States v. Georga, 219 3. 2d 45, 46-47 (3 Cir.); Eobinson v. United States, 
32 2.20 505, 500 (8 Cir.). 
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“uestioning the absence of potential witnesses may justify some response, 
Sut, as the cited cases show, the explanation cannot take the form ora 
prejudicial accusation of the defendant and his family which the record 
does not support. 

Prejudice, as the trial court observed, p. 5, supra, is obvious. 
One does not coerce pctential witnesses unless he fears their testimony. 
Furthermore, if persuaded that defendant had caused intimidation, the 
jury would be moved to punish that offense; to protect the witnesses who 
had testified against appellant in this case, and to provide an object lesson 


to vindicate the processes of justice. An unfounded implication that wit- 


nesses were threatened was one of the grounds for reversal in Dugan, 


5 
supra, n. 5, 326 F.2d 337. 


An argument unjustifiably implying witness coercion deprives 
defendant of the right to a verdict solely on the evidence. Taliaferro v. 
United States, supra, n. 5, 47 F.2d at 701-702. So damaging is it that 
exculpatory instruction by the trial court is inadequate to dissipate its 
effect. Jones, supra, n. 5, 119 U.S. App. 3.C. at 214; Dunn v. United 
States, 307 2.2d 333, 336 (5 Cir.); Robinson, supra, n. 5, 32 ¢,2d at 


508 (and cases therein cited). Here, however, the trial judge gave no 


jy Cf, Evans v. United States, 93 U.S. App. D.C. 122, 124-125, 232 F.2 
37S, 331-302, reversing a conviction because oi a prosecution argument, 
unsupported by the evidence, which implicated the defendant in the com- 
mission of another crime. 
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protective instruction, despite defense counsel's ozjection to the argument 
Tr. 721-722). Tne court suomitied only instructions on the elements of 
the crime, and this Court has held such instructions insufficient. Evans v. 
United States, 93 U.S. Ano. 3. C. 122, 125, 232 3. 2d 379, 332. 
It cannot avail the Government to argue tnat its error is incon- 
sequential because there is enough in the record to support conviction. 


See pp. 13, 15, 18, supra; see also jones, supra, n. 5, 119 U.S. App. D.C. 


CONCLUSION 


By xeason of the foregoing, the judgment of the district court 


should be set aside and 2 new trial ordered. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STATES OF AMERICA 
v. No. 22,749 
MILTON L, HAYWARD, 


Appellant 


REPLY BRIEF FOR APPELLANT 


THE TRIAL COURT'S INSTRUCTION 


The Government defends the trial court's instruction that rejection 
it 


of defendant's alibi defense "must" result in conviction (G. Br. ; pp. 6-7) 


on the theory that it constitutes an 


added. ) 
But the law does not tolerate such contrapuntal symmetry. In logic, the 
“converse” of direction to bring in a verdict of "not guilty” is direction to 
‘bring in a verdict of "guilty. " In law, a court may do the former, but 
never the latter. Cooper v. United States, 94 U.S. App. D.C. 343, 345, 


218 F.2d 39, 41. Because the Judge may acquit, but never convict, the 
ee Se ee an 


i/ “G. Br." refers to the Government's printed brief. "D, Br." refers to 
the brief for appellant. s/t) he 


= h= 


correlative "balancing" instruction for rejection of any element of the 
jury may convict. "Must acquit” and "may convict," 
- "must convict," are the constitutionally permissible antipodes. An 
instruction that the jury must find the defendant guilty cannot be excused 
or disregarded merely because it is set in the context of an otherwise 
acceptable charge. 
Here, the instruction that the burden was on the Government to 
prove beyond a reasonable doubt that appellant committed the offense, did 
not and could not mitigate the error. The second italicized paragraph of 
the charge, as quoted by the Government (p. 6), unambiguously instructs 
the jury that disbelief of the alibi defense satisfies the Government's entire 
burden, for it leaves no alternative in that event but conviction. Thus, 
viewing the charge as a whole, the jury was told that its verdict hinged upon 
a single determination, acceptance or rejection of the alibi defense. Among 
other things, the independent "mistaken identity’ defense was thereby re- 
moved from the case (D. Br., pp. 10-12). 
Contrary to respondent's assertion (G. Br., p. 7), so fundamental 


ror is reversible "under the plain error rule" although "counsel for the 


appellant did not object." Mims v. United States, 375 F.2d 135, 147-148 


‘(5 Cir.) (D. Br., p- HS) 


== 
Il. THE PREJUDICIAL HEARSAY 


The Government admits the "impropriety" of the heey state- 
ment, but excuses itas "harmless" (G. Br., pp. 7-8). Its reasoning is 
factually insupportable. The Government characterizes Davenport as "the 
last of somefourteen Government witnesses" and his testimony as merely 
corrobative (G. Br., p. 9). But, at trial, the Government obviously con- 
sidered Davenport's corroborative testimony crucial (D. Br., D. 5) to 
buttress Kingsbury's contradictory, shifting, testimony (D. Br.', pp. 3-4, 14-15). 
Moreover, the Government's own brief demonstrates that Sanne was not 
merely a corroborative witness. The brief cites only Davenport's testimony 
to establish a key link in the Government's evidentiary chain = appellant's 
solicitation of others to accompany him on a search for the intended victim 
(G. Br., p. 3). i 


The Government characterizes Davenport's hearsay condemnation 


as "isolated," "inadvertent" and "apparently volunteered." (G. Br., pp. 9- 


The short answer is that the statement was not an unforeseeable 
product.of an innocent examination (D. Br., p. 16). Furthermore, hearsay 
so severe and damaging cannot be "wiped from the brains of the jurors" 
(United States v. Cianchetti, 315 F.2d 584, 590-591 (2 Cir.)) | and there- 
fore cannot be disregarded (D. Br., p. 15). 

37 The Government atiempis to distinguish Ciancheni (G.'Br., p. 10, n. 


9), because there was no limiting instruction. But the court in Cianchetti 
observed that it was “questionable” and “doubtful” whether “even a clear 
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Quoting Bruton v. United States, 391 U.S. 123, 135, the Govern- 
s that the prejudice was “cured” by the "trial judge's prompt, 
clear, and strong admonition * * *" (G. Br., p. 10). The Government 
ruotes the dicta but ignores the holding. The holding is (391 U.S. at 137): 


"a 3 % jncroduction of Evans’ confession posed a sub- 
stantial threat to petitioner's right to confront the 
witnesses against him, and this is a hazard we cannot 
ignore. Despite the concededly clear instructions to 
the jury to disregard Evans' inadmissible hearsay 
evidence inculpating petitioner, in the context of a joint 
trial we cannot accept limiting instructions as an ade- 
quate substitute for petitioner's constitutional right ot 
cross-examination. The effect is the same as if there 
had been no instruction at all." 


And the rationale is (391 U.S. at 135): 
"there are some contexts in which the risk that the 
jury will not, or cannot, follow instructions is so 
great, and the consequences of failure so vital to the 
defendant, that the practical and human limitations Or 
the jury system cannot be ignored." 
Thus, where, as here, Davenport's hearsay condemnation was obviously 


levastating to the defendant” (id., at p. 136), “the impossibility of 


determining whether in fact the jury did or did not ignore” it impels reversal, 


a 
Mmiting instruction” would have affected the result (315 F.2d at pp. 
590-591). 


The attempt (id.) to distinguish Oliver v. United States, 118 U.S. App. 
D.C. 302, 335 F.2d 724, cert. denied, Sub nom., Crump v. United States, 
379 U.S. 980, is similarly without merit. Oliver involved the statement of 
a co-defendant. Here, where Davenport admittedly (G. Br., p. 9) was "a 
friend of the appellant" the statement has the same prejudicial impact as 
that of the co-defendant which dictated reversal in Oliver. Significantly, 
while the Government disclaims the applicability of co-defendant precedent, 
it relies (G. Br., p. 11) on Bruton v. United States, 391 U.S. 123, where 
che precise issue was the hearsay statement Of a co-defendant. 


5 


not affirmance. Id., at 136-137. Speculation that the jury may have con- 


cluded from other evidence that defendant was guilty is nota substitute for 


effectuation of defendant's constitutional right to a fair trial (D. ‘Br. > i385 bs) ). 
iil. THIE PREJUDICIAL APPEALS TO PASSION 


The Government defends the prosecutor's interjection of the plight 
of the deceased's wife and family as a response to defense counsel's attempt 
during closing argument to “undermine” the prosecution's case by com- 
renting on the “unworth[iness] and “implausibfility]" of the Government's 
evidence (G. Br., pp. 11-12). By sheer ipse dixit, the Government would 


ransform this routine defense into depreciation of “the seriousness of the 


2 


3/ 
crime" (ibid. ). This is a desperate distortion. Nota scintilla of defense 


counsel's remarks even remotely suggested that the crime and its consequences 
were not serious. On this record, the prosecutor's concentration upon the 


seriousness of the crime, magnified by the plight of the decedent's wife and 


_ children, was flagrantly uresponsive to any of "the issues. of the case." 


United States v. Bugros, 304 F.2d177, 179 (2 Cir.). Moreover, the 


3/7 Respondent says “defense counsel had attempted to undermine the 
Government's case and we think the seriousness of the crime * * *." 
(Emphasis added. ) ; . 
The truth is, as the excerpts quoted by Respondent (notes 11-13), show, 
that, far from undermining, defense counsel stressed the seriousness of the 
crime in attacking the plausibility. of the Government's theory of defendant's 
guilt and the paucity of its proot of a "capital offense -- first degree murder." 
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prosecutor made reference to the decedent's family before defense counsel's 
closing argument (D. Br., p. 9). 
The Government now says that in view of incidental evidence 
ately in the record, the prosecutor's "brief reference” in closing 
argument contained nothing "that was not already apparent to the jury." 
(G. Br., pp. 14-15). Buta deliberate appeal to passion and sympathy is not 
excused merely because it is based on inferences from incidental facts of 
record. An argument de hors the record is bad for that reason alone, re- 
gardless whether it appeals to passion or prejudice. Due process also 
requires the prosecutor to resist the temptation to draw inferences from 
facts incidentally of record to “arouse passion and prejudice” (Viereck v. 
ited States, 318 U.S. 236, 247), because the Government must provide 
2 defendant a jury free of passion and pre} udice to decide the issues in the 
4 
= When a prosecutor appeals to passion or sympathy he represents 
that the jury may properly be influenced by those factors in determining 
_ guilt or innocence. That vice is fundamental and incurable.. Viereck case, 


supra, 318 U.S. at 247-248. 


fa 

4/ -1m Viereck, supra, 318 U.S. at 247-248, the jury was not without the 
obligations of patriotism or unaware of our involvement in the war. That 
did not excuse the prosecutor's exploitation of the jury's natural sentiments. 
Similarly, in Brown v. United States, 125 U.S. App. D.C. 220, 370 F.2d 
242, the jury was hardly ignorant Of the relationship between conviction for 
crime and maintenance of law and order. 


ile 


Whether, as the Government claims, its evidence is "strong and 


overwhelming" (G. Br., p. 18), is not decisive, for this case, like Brown 


. United States, supra, n.4, reflects "an especially flagrant and repre- 


hensible appeal to passion and prejudice. * 125 U.S. App. D. CG 225. See 


also D. Br., p. 18. 
The attempted distinction (G. Br., p. 17, n. 18), of United States 
v. Bugros, 304 F.2d 177 (2 Cir.); Handford v. United States, 249 F.2d 295 
(5 Cir.); People v. Dukes, 12 Ill. 2d 334, 146 N. E.2d 14 (1957); and Lowman 
v. State, 38 Ala. App. 612, 91 So. 2d 697 (1956), cert. denied, 265 Ala. 698, 
91 So. 2d 700 (1956), shrivels to futility the principle they assert. Those 
cases stand for the proposition that courts will not tolerate tactical appeals, 
grounded in the consequences or effects of the offense, to the passion or 
sympathy of jurors. Such appeals are barred because they are irrelevant 
| to the accused's guilt or innocence of the crime and move the jury to con- 
vict to vindicate interests other than the administration of justice between 
; society and the defendant. Whether the class for whom the prosecutor in- 
. vokes sympathy or protection contains few or many is entirely irrelevant; 
menice is in all cases the same. : 


3/_ its claim is certainly not warranted by our’ concession that the evidence 
is "sufficient to justify a guilty verdict" (G. Br., p. 18, andn. 19). Evi- 
dence far short of “overwhelming” will immunize a conviction against re- 
versal for want of substantiality. Crawford v. United States, 126 U.S. App. 
D.C. i156, 158, 375 F.2d 332, 334. Appellant's brief, pp. 3-4, 5, 10, 11, 
argues that, on this record, a jury might reasonably have opted for acquital. 


“Re 
IMPLICATION OF WITNESS COERCION 


The Government, quoting the argument (p. 19, n. 21), says 
chat it does not on “fair reading" imply coercion to explain the paucity of 
government wimmesses. We submit that no reading can erase the implica- 
tion that potential witnesses, being from the same neighborhood, bowed to 
rae fear of defendant and his family which, the prosecutor stressed, those 
who testified bravely overcame. 

Moreover, the Government destroys its own thesis when it seeks 
to justify the argument (p. 20), as a “proper response” to the "paucity of 
witnesses” defense. if the argument was responsive, it could not have 
been innocent of the implication of coercion the Government would now 
Gisavow. 

Evideace of witness coercion by defendant's family was plainly 
inadmissible (D. Br., D. 5), although it would certainly have been most 
cogent rebuttal of the "paucity of witnesses" defense. The barrier to 
admissibility cannot legaily be circumvented, as the prosecutor did here, 
by implying such coercion without record evidence, on the basis of personal 


suspicion or even personal knowledge (D. Br., pp. 9-10, 18-20). No 


doubt, the heat, or strategy, of battle may seem to call for counterpunching 


pelow the belt. But the prosecutor is never at liberty to strike "foul" 
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blows (Berger v. United States, 295 U.S. 78, 88), and, if the prohibition 
is to be meaningful, the remedy must be reversal. : 
Respectfully submitted, 
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